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THE  AMERICAN  COMMISSIONER 

MIXED  CLAIMS  COMMISSION 

UNITED  STATES  AND  GERMANY 


DECISION  NO.  12 


IN  THE  MATTER  OF 


FIXING  REASONABLE  FEES  FOR  ATTORNEYS  OR 
AGENTS  UNDER  THE  AUTHORITY  OF  SECTION  9  OF 
THE  "  SETTLEMENT  OF  WAR  CLAIMS  ACT  OF  1928  " 


DOCKET  NO.  7128 


Charles  A.  Martell^  Claimant 
Edward  A.  Vosseler^  Attorney 


The  above  named  claimant  has  duly  filed  with  the  American  Com- 
missioner a  written  request  that  he  fix  a  reasonable  fee  to  be  paid 
by  him  to  his  attorney,  Edward  A.  Vosseler,  of  New  York  City, 
as  compensation  for  whatever  services  have  been  rendered  by  him 
on  behalf  of  and  with  the  authority  of  the  said  claimant,  such  serv- 
ices being  of  the  character  described  in  the  provisions  of  Section  9 
of  the  "  Settlement  of  War  Claims  Act  of  1928  ". 

The  attorney  has  been  duly  notified  of  the  filing  by  the  claimant 
of  his  request  that  a  reasonable  fee  be  fixed,  and  the  attorney  has 
filed  with  the  American  Commissioner  an  affidavit  giving  the  infor- 
mation which  he  desires  to  have  considered  by  the  Commissioner 
as  showing  the  reasonableness  of  the  fee  asked,  which  information 
has  been  brought  to  the  attention  of  the  claimant.     The  claimant 
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makes  no  objection  to  the  statements  contained  in  the  attorney's 
affidavit,  and  replies  simply  that  the  attorney's  affidavit  "  is  correct 
and  proper  in  every  respect  ". 

In  this  case  an  award  was  rendered  by  this  Commission  on  Novem- 
ber 8,  1926,  on  behalf  of  the  claimant,  for  $800.00,  with  interest 
thereon  at  the  rate  of  five  per  cent  per  annum  from  November  15, 
1916,  to  the  date  of  payment,  which  amount  represents  the  value 
of  personal  property  belonging  to  the  claimant  lost  through  the  sink- 
ing on  November  15,  1916,  of  the  steamship  "  Columbian  "  by  a  Grer- 
man  submarine.  The  claimant  was  a  member  of  the  Columbian's 
crew  in  the  capacity  of  Quartermaster. 

It  appears  from  the  attorney's  affidavit  that  on  January  21,  1926, 
the  claimant's  wife,  Kathryn  Martell,  acting  on  behalf  of  the  claim- 
ant, orally  authorized  the  attorney  to  represent  the  claimant  before 
this  Commission  in  the  prosecution  of  this  claim,  on  the  understand- 
ing that  the  said  attorney  was  to  receive  compensation  (amount  not 
mentioned)  for  his  services,  and  to  be  reimbursed  for  expenses, 
only  in  case  an  award  was  made  and  paid.  The  attorney  requests 
that  his  fee  be  fixed  at  $225,  including  cash  disbursements,  and 
expenses  for  clerical  work,  which  he  estimates  as  amounting  to 
approximately  $18. 

The  sole  question  to  be  decided,  therefore,  is  what  is  the  reasonable 
fee  to  be  paid  to  the  attorney  in  this  case  ? 

The  American  Commissioner  stated  in  his  Administrative  and 
Jurisdictional  Decision  of  September  28,  1928,  certain  considerations 
entering  into  the  determination,  in  these  proceedings,  of  the  reason- 
ableness of  fees  to  be  paid  under  contingent  fee  agreements,  and 
among  others  the  following : 

This  basis  of  compensation  is  one  with  which  the  legal  profession  is  entirely 
familiar,  but  when  applied  to  the  prosecution  of  claims  before  an  international 
commission  a  new  element  is  introduced  which  is  not  found  in  cases  prosecuted 
in  a  court  where  the  attorney  has  the  entire  responsibility  for  the  conduct  of  the 
litigation.  This  new  element  is  that  the  Government  of  the  United  States 
has  taken  the  full  responsibility  and  control  in  the  presentation  of  all  claims 
before  this  Commission.  Attorneys  for  claimants  have  not  been  permitted  to 
appear  before  the  Commission  and  they  have  been  allowed  to  file  briefs  only 
with  the  approval  and  endorsement  of  the  American  Agent.  The  Government 
not  only  has  established  by  the  Treaty  of  Peace  with  Germany  the  right  of 
recovery,  where  such  right  exists,  but  it  has  also  established  a  governmental 
organization  for  the  presentation  of  these  claims,  and  has  borne  all  the  expenses 
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of  such  organization,  and  the  organization  thus  established  has  taken  full  con- 
trol over  the  presentation  of  claims  and  performed  the  major  part  of  the  work 
involved  in  their  prosecution,  and  in  many  cases  has  done  everything  connected 
therewith,  except  the  production  of  evidence,  and  not  infrequently  it  has  been 
obliged  to  instruct  the  claimants'  attorneys  as  to  what  evidence  was  needed  to 
establish  the  claim,  and  also  to  assist  them  in  procuring  it.     (p.  9.) 

These  considerations  are  preeminently  applicable  to  the  present 
<'laim  from  the  time  it  was  filed  until  the  award  was  made. 

At  the  beginning  the  question  arose,  on  technical  grounds,  as  to 
whether  or  not  the  claim  could  be  treated  as  filed  in  time  for  this 
■Commission  to  take  jurisdiction.  When  this  attorney  first  wrote  to 
the  American  Agency  about  this  claim  in  January,  1926,  the  time 
fixed  for  filing  claims  under  the  Agreement  between  the  United 
States  and  Germany  establishing  this  Commission  had  long  since 
-expired.  This  difficulty  was  overcome  by  the  American  Agent  with- 
out the  assistance  or  intervention  of  this  attorney,  solely  on  the 
ground  that  this  claimant's  name  already  appeared  in  the  records'  of 
the  Commission  as  a  member  of  the  crew  of  the  steamship  "  Colum- 
bian," a  vessel  of  American  registry,  which  had  been  sunk  by  a  Ger- 
man submarine.  All  of  this  information,  including  the  fact  that  he 
had  signed  shipping  articles  as  a  member  of  the  Columbian's  crew, 
was  already  in  the  possession  of  the  American  Agency,  and  for  that 
reason,  and  through  the  courtesy  of  the  German  Agent,  this  claim 
was  permitted  to  be  filed  and  presented  to  this  Commission. 

The  facts  above  recited  are  essential  to  the  support  of  this  claim, 
and  they  are  alleged  in  the  petition  subsequently  prepared  by  this 
attorney,  but  for  the  reasons  above  stated  the  attorney  was  not  re- 
quired by  the  Agency  to  furnish  any  evidence  establishing  these  facts. 

The  petition  consists  of  an  affidavit  by  the  claimant,  typewritten 
on  one  sheet  of  paper,  and  the  only  other  allegations  in  it  are  that  he 
was  an  American  citizen,  and  that  certain  specified  property  belong- 
ing to  him,  of  the  value  alleged,  had  been  lost  through  the  sinldng 
of  the  "  Columbian."  In  support  of  the  claimant's  allegation  of 
American  citizenship,  this  attorney  filed  two  affidavits.  One  of  them 
was  sworn  to  by  the  attorney  himself  stating  that  he  had  known  the 
claimant  for  seven  years  past,  and  that  in  his  opinion  the  claimant 
was  an  American  born  citizen,  his  opinion  being  based  on  information 
received  from  relatives  and  friends  of  the  claimant.  The  other 
affidavit  was  sworn  to  by  a  friend  of  the  claimant,  who  stated  that  he 
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had  known  him  for  some  sixteen  years  and  that  in  consequence  of  his 
long  acquaintance  and  frequent  conversations  with  his  relatives  and 
friends,  it  was  his  belief  that  the  claimant  was  an  American  citizen. 
The  American  Agency  rejected  both  of  these  affidavits  as  insufficient 
to  establish  the  claimant's  American  citizenship  on  the  ground  that 
they  did  not  comply  with  the  requirements  of  the  rules  of  this  Com- 
mission, and  suggested  that  inasmuch  as  the  claimant  was  reported 
to  have  been  born  in  Boston,  Massachusetts,  the  attorney  should 
obtain  from  the  official  records  there  a  certificate  of  his  birth.     Such 
certificate  of  birth  was  afterwards  procured  and  filed  by  the  attorney. 
In  support  of  the  value  and  ownership  and  loss  of  the  personal 
property,  for  the  loss  of  which  damages  were  claimed,  the  only 
evidence  submitted  by  the  attorney  with  the  petition  was  a  schedule 
attached  to  it,  which  consists  of  one  typewritten  page  of  the  items 
and  value  of  the  property  lost,  sworn  to  by  the  claimant  as  a  true  list 
of  the  personal  property  owned  by  him  and  lost  when  the  "  Colum- 
bian "  was  sunk.    The  Agency  also  found  this  evidence  insufficient 
to  establish  all  of  the  damages  alleged,  and  called]  upon  the  attorney 
for  further  evidence  to  establish  that  the  claimant  had  with  him 
the  personal  property  set  out  in  thisi  schedule  and  the  value  thereof, 
"  particularly  as  to  several  of  the  larger  items,  to  wit,  the  diamond 
ring  of  the  value  of  $450;  stick  pin,  $125;  and  cash  $378.28."     In 
this  respect,  however,  the  Agency  made  an  alternative  suggestion  to 
the  effect  that  as  the  result  of  an  informal  discussion  between  the 
American  and  the  German  Agents,  the  latter  was  willing,  without 
additional  evidence  as  to  the  value  of  the  articles  of  personal  prop- 
erty claimed  for,  to  assent  to  an  award  for  $800,  being  less  than  one- 
half  of  the  total  amount  claimed,  with  interest  thereon  from  Novem- 
ber 15,  1916,  at  the  rate  of  five  per  cent  per  annum,  until  the  date  of 
payment. 

No  further  evidence  in  support  of  this  claim  was  filed  on  behalf 
of  the  claimant,  and  on  the  basis  of  the  offer  of  the  German  Agent 
an  award  was  rendered  for  the  sum  of  $800,  with  interest  thereon 
as  proposed. 

It  is  clear  from  the  facts  above  recited  that  this  is  one  of  the  cases 
which  the  American  Commissioner  referred  to  in  his  Administrative 
and  Jurisdictional  Decision  when  he  said  that  the  Agency  established 
by  the  United  States  Government  for  the  presentation  of  these  claims 
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had,  in  the  language  above  quoted,  "taken  full  control  over  the 
presentation  of  claims  and  performed  the  major  part  of  the  work  in- 
volved in  their  prosecution,  and,  in  many  cases,  has  done  everything 
connected  therevrith,  except  the  presentation  of  evidence,  and  not  in- 
frequently it  has  been  obliged  to  instruct  the  claimants'  attorneys 
as  to  what  evidence  was  needed  to  establish  the  claim,  and  also  to 
assist  them  in  procuring  it." 

As  to  the  other  services  rendered  by  this  attorney,  the  correspond- 
ence between  the  attorney  and  the  American  Agency,  which  he  lists 
in  his  affidavit  as  part  of  the  services  rendered  by  him  in  this  case, 
consists,  so  far  as  it  appears  in  the  files  of  the  Agency,  of  five  letters, 
the  first  of  which  asks  for  information  as  to  what  affidavits  or  papers 
must  be  presented  in  order  to  have  this  claim  considered.  The  second 
letter  asks  for  an  extension  of  two  weeks  time  in  which  to  file  the 
affidavits  in  support  of  the  claim.  The  third  is  a  covering  letter 
inclosing  the  petition  and  supporting  affidavits.  The  fourth  is  a 
covering  letter  inclosing  the  birth  certificate  of  the  claimant  asked 
for  by  the  Agency,  and  reporting  the  claimant's  inability  to  furnish 
any  additional  information  on  account  of  a  recent  operation  which 
confined  him  to  a  hospital.  The  fifth,  and  final,  letter  was  written 
after  the  date  of  the  award,  and  inquires  about  the  status  of  the  claim. 
One  of  these  letters  contains  six  typewritten  lines,  and  the  others  are 
from  three  to  five  typewritten  lines  in  length. 

The  attorney  has  not  submitted  for  the  consideration  of  the  Com- 
missioner any  of  the  other  correspondence  listed  in  his  affidavit. 

So  far  as  appears  from  the  records  of  this  Commission,  as  well  as 
from  the  attorney's  affidavit,  no  other  services  were  rendered  by  this 
attorney  in  this  case,  which  call  for  the  consideration  of  the  American 
Commissioner  in  fixing  his  fee,  except  that  he  had  four  conferences 
with  the  claimant's  wife  while  he  was  preparing  the  claim,  when  she 
acted  on  behalf  of  the  claimant,  who  was  incapacitated  by  illness. 

No  brief  on  any  question  of  law  or  fact  was  filed  by  this  attorney 
with  the  American  Agent,  and  no  conferences  were  held  by  him  with 
the  American  Agent  or  his  representatives. 

As  above  noted,  the  attorney  estimates  his  cash  disbursements  and 
expenses  in  this  case  at  approximately  $18,  but  he  does  not  file  an 
itemized  account  thereof.  He  further  states  that  he  makes  no  separate 
claim  for  such  expenses  but  includes  them  in  his  charge  for  services, 
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which  is  given  due  weight  by  the  American  Commissioner  in  fixing 
a  reasonable  fee  for  his  services. 

Now,  therefore,  considering  that  the  payment  of  the  attorney's 
compensation  was  contingent  upon  securing  and  collecting  an  award, 
and  considering  the  character  and  extent  and  value  of  the  services 
rendered  by  him,  and  in  view  of  the  considerations  stated  above  and 
in  the  general  Jurisdictional  and  Administrative  Decision  of  Septem- 
ber 28,  1928,  and  after  careful  examination  and  full  consideration  of 
the  information  furnished  in  this  proceeding  by  the  attorney  and  the 
claimant  and  by  the  records  of  this  Commission  pertinent  to  the  ques- 
tions involved,  and  after  due  deliberation  thereon. 

The  American  Commissioner  decides  and  fixes  as  the  reasonable  fee 
to  be  paid  by  the  claimant,  Charles  A.  Martell,  to  his  said  attorney, 
Edward  A.  Vosseler,  in  this  case,  the  sum  of  one  hundred  dollars 
($100),  the  said  fee  to  be  paid  by  the  claimant,  and  received  by  the 
attorney  as  full  compensation  for  all  services  rendered  in  the  prosecu- 
tion and  collection  of  this  claim,  as  defined  in  Section  9  of  the 
"  Settlement  of  War  Claims  Act  of  1928  ". 

Done  at  Washington,  D.  C,  this  21st  day  of  November,  1928. 

Chandler  P.  Anderson, 
American  Ccmmiissioner^ 
Mixed  Claims  Commission, 
United  States  and  Germany. 
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